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INTRODUCTION
Child support debt is a significant yet underexamined problem in the United States. The magnitude of the debt is staggering, on a national, individual, and family level, particularly for those who are no-and low-income. Since 1975, total child support arrears in the United States have accumulated to more than $117 billion. 1 This figure represents a 263% increase over the past thirty years. 2 The debt is likely to continue to grow exponentially, year after year, because the parents who owe the most child support debt are also the least able to pay. 3 Approximately a quarter of the noncustodial parents in the child support system are referred to as "deadbroke dads" and "unable nonpayers," meaning they have a limited ability to pay the support they owe. 4 The issue is that they owe a disproportionate amount of the national child support debt. 5 In their oft-cited, government-commissioned study examining child support arrears in nine large states, Urban Institute researchers, Sorensen, Sousa, and Schaner, found that noncustodial parents who had no reported income or annual incomes of less than $10,000 owed 70% of the accumulated debt. 6 Child support debt is a pervasive phenomenon in the United States, and it must be questioned and challenged because of its inherent unfairness and inequity. The poorest parents have disproportionately high (relative to income) monthly child support obligations. 7 As compared to other parents, the poorest parents owe more in arrears on an individual basis 8 and owe a disproportionately larger share of the national child support debt. 9 For the poorest parents, the debt is insurmountable and unsustainable. NATION 22 (2007) , https://www.urban.org/ sites/default/files/publication/29736/1001242-Assessing-Child-Support-Arrears-in-Nine-LargeStates-and-the-Nation.PDF [ https://perma.cc/9S8U-H7FH ].
7. See infra. 8. See infra.
See infra.
This Article investigates the longstanding and widespread phenomenon of exorbitant child support debt owed by noncustodial fathers to custodial mothers in low-income and predominately Black families. It argues that child support debt is problematic for poor families not only because it is a crushing economic burden but also because it is a "financial bubble." I use this term to characterize child support debt because for many families, particularly families living in deep poverty, this debt is artificially inflated, largely uncollectible, and potentially destructive. The child support system constructs the debt partly through laws based on policymakers' "magical thinking" 10 about what impoverished fathers should earn in the labor market. It is also manufactured by a series of institutional practiceslayered one on top of the other-that cause low-wage noncustodial parents to rapidly accrue ever-mounting arrears. The system generates fantastical debts, sometimes in the tens of thousands of dollars. As in other contexts where debts are unduly burdensome and seem exploitative-such as payday loan and rent-to-own contracts, subprime mortgages, for-profit college student loans, and debts generated through municipal fee and fine schemes-excessive child support debts imposed on poor parents should be challenged and interrogated in both the legal system and in the broader sociopolitical arena.
This Article draws from a qualitative empirical study I conducted that examines cases where the state is pursuing child support from low-and no-income noncustodial fathers, many of whom lack the financial resources to pay the support they owe and are unrepresented in court proceedings. The study includes an extensive court-based ethnography and in-depth interviews of over 145 lawyers, litigants, and judges who are all involved in child support proceedings. My research team conducted a qualitative study of IV-D child support enforcement cases at six county courthouses in two Midwestern states, which are referred to in this Article as State A and State B. 11 The IV-D program, which is authorized under Title IV-D of the Social Security Act, provides child support services to families in the United States through a partnership between the federal government and state, local, and tribal governments. 12 As part of this partnership, the federal government provides funding to state and tribal child support agencies, and the federal Office of Child Support Enforcement (OCSE) provides oversight and guidance. 13 The actors involved in the child support cases we studied include child support attorneys, judges (and, in State A, family court commissioners), custodial parents, noncustodial parents, and, to a much lesser extent, defense attorneys. Child support 10. See infra. 11. The findings are drawn from a more extensive qualitative study that investigates how attorney representation and other, more limited forms of legal assistance affect civil court proceedings for low-income litigants. The study examines child support enforcement hearings in State A and State B to understand how right to counsel and more limited forms of legal assistance impact civil contempt proceedings for low-income litigants.
12 In the counties we studied, the defendants were most often low-income Black fathers who lacked counsel. Though defense counsel were rarely present in the observed hearings, they were sometimes appointed or hired to represent defendants in enforcement actions. Section II of this Article provides a brief overview of child support law and policy with a focus on the experience of needy families within the child support system and analyzes the numerous state practices that construct and inflate arrears. These debts burden poor families, particularly low-income Black families in which the parents never married. Section III shows how state-constructed child support debt (premised on inflated, imputed earnings) places fathers under an economic burden that is almost impossible to discharge and, as long as it persists, subjects them to an endless loop of repeated enforcement actions and near-continuous government supervision. The debt entangles poor families in protracted and increasingly punitive court proceedings, which several fathers in the study described as demeaning. In Section IV, the Article closely examines two mechanisms that have enormous significance for child support debt accumulation: (1) states' approaches to incarcerated parents, specifically whether states are willing to suspend child support obligations when noncustodial parents are doing time; and (2) states' routine assessments of interest on past due support. Both practices have the potential to artificially inflate arrears rapidly and exponentially. Lastly, Section V utilizes an ethnographic account of the Jeanetta Henderson v. Franklin Davis hearing to illustrate how these mechanisms operate in practice and to demonstrate how arrears can quickly escalate to alarming levels. The Article concludes with a series of simulations showing that, even when making timely monthly payments, many child support debtors will never be able to pay off their arrears. Remarkably, their arrears will instead continue to mount, seemingly forever trapping them in a prison of debt. It further argues that the phenomenon of poor fathers owing exorbitant child support debt also reinscribes political narratives about so-called "deadbeat dads" and, in so doing, keeps societal attention focused on their alleged failure to support their children rather than on addressing the fact that our social welfare system fails to meet the needs of poor children and their families.
I. A SNAPSHOT OF CHILD SUPPORT ENFORCEMENT IN POOR FAMILIES
This Section examines the experience of needy families within the child support system and illuminates the mechanisms that contribute to unwarranted debt accumulation when the state pursues support from no-and low-income fathers. The system's practice of aggressively enforcing support laws against "unable nonpayers" has come under sharp criticism. 14 In the final weeks of the Obama administration, the federal government enacted extensive regulations designed to address some of this criticism. 15 To fully grasp the child support debt crisis, some understanding of fundamental child support law is needed. Thus, this Section begins with an overview of child support law, focusing primarily on how orders are established and enforced, and concludes with an analysis of the rules and practices that lead to family court 14 [ V o l . 9 : 9 5 3 dockets being filled with large numbers of poor fathers who have substantial and uncollectible child support arrears.
Existing scholarship provides thorough overviews of how child support works in the United States. 16 To put the analysis into proper context in this Article, a brief summary of that prior work is presented here. All parents are under a legal duty to support their children, whether or not their children reside with them. 17 This mandate is generally unquestioned in American society. The assumption that economic fatherhood follows biological fatherhood is taken as the only possible outcome. Through reforms of the welfare system, the United States has increasingly shifted financial responsibility for poor children from the state to their low-income parents. 18 In situations where the family is not intact-due to divorce, separation, or because the parents never married-it is typically the noncustodial (or lessertime) parent who is under a legal duty to pay child support to the custodial (or greater-time) parent. 19 The amount of the child support order is determined by application of the state's child support guidelines, which are essentially mathematical formulas that take into account relevant factors, such as the number of children who are the subject of the child support order, the income of the noncustodial parent, and (in some jurisdictions) the income of the custodial parent. 20 Reforms of child support law at the federal level led to the development and mandatory use of state guidelines to calculate the amount of child support orders. 21 The legislative goals behind these reforms included a desire to increase the predictability and uniformity of the amount of an order. 22 Additional federal reforms in the 1980s and 1990s, which sought to dramatically strengthen enforcement, culminated in passage of major welfare reform legislation in 1996. 28 The underlying premise of welfare reform was that custodial mothers receiving cash assistance would be required to move from welfare to work, and their low wages would be supplemented with child support payments made by noncustodial fathers in order to lift them above the poverty line. 29 Welfare reform proponents and government policymakers failed to acknowledge and address the financial challenges faced by underemployed noncustodial fathers, large The percentage rate increases to 25% for two children, 30% for three children, 35% for four children, and 40% for five or more children. Id. Applying this formula, if the noncustodial parent's monthly net income is $3,000, then the monthly child support order will be $750 for one child, $900 for two children, $1,050 for three children, and so on. In most cases, the child support guideline calculation is the presumptive amount of child support and, in most cases, the order is set at that amount. See 42 U.S.C. § 667(b)(2) (2012) ("There shall be a rebuttable presumption, in any judicial or administrative proceeding for the award of child support, that the amount of the award which would result from the application of such guidelines is the correct amount of child support to be awarded.").
25. Deviations from the presumptive guideline calculation are allowed when the guideline amount is deemed to be "unjust or inappropriate" in a particular case. numbers of whom were unlikely to earn enough to meet a self-sufficient standard of living even before making any child support payments. 30 The political rhetoric from that period of time demonized fathers who did not pay support and largely ignored arguments made in favor of alternative policy measures, such as increased public support for poor families. 31 Though the child support system has many tools at its disposal for enforcing compliance with child support orders, the most common and effective mechanism is income withholding, or wage garnishment. 32 This is a process by which child support payments are deducted from the wages of the parent who is under a support order. 33 Because the procedure is automated and set up through the noncustodial parent's employer, child support payments continue to be made on a regular basis and do not depend on the noncustodial parent's willingness to pay. 34 Other enforcement techniques include garnishing federal or state benefits (e.g., unemployment compensation, Social Security, etc.); suspending or revoking licenses (drivers, professional, or occupational); intercepting federal or state tax returns; placing liens on property; and denying or revoking passports. 35 The OCSE studied who owed child support debt, and the 2017 findings are revealing. "As of April 2017, 5.5 million delinquent noncustodial parents, or debtors, owed over $114 billion in past-due child support. Approximately twenty percent of the total arrears are owed to the government." 36 This occurred because "when families apply for Temporary Assistance for Needy Families (TANF) cash assistance, they are required to sign over to the state their right to child support. Any child support owed while the family receives TANF cash assistance is owed to the government." 37 For the most part, the child support debt is not owed by noncustodial parents who "won't pay"; instead, it is owed by parents who "can't pay." As a result of the legislative reforms that strengthened and automated child support enforcement, noncustodial parents who have the money to pay support, in fact, do so. "That problem has been solved," according to Vicki Turetsky, a former commissioner of the OCSE. 38 The findings from this study confirm Commissioner Turetsky's assertion. When asked, judges and lawyers in this study stated that they rarely saw cases where the noncustodial parent easily qualified as "deadbeat dads"; that is, fathers with regular employment and ample resources who stubbornly refused to support their children and purposefully evaded their economic responsibilities. Likewise, a miniscule number of the hearings observed as part of the ethnography involved fathers who clearly had the means to pay the support they owed. When an obviously shirking father appeared in court, his case glaringly stood out from the rest. Judge Ronald O'Neil, in the following transcript excerpt, dressed down an affluent self-employed father who resisted paying child support, comparing his ability to pay support to the economic situation of the poor noncustodial parents he usually presided over in court. 39 JUDGE O'NEIL: We're getting late in the day and I'm going to have to make a temporary ruling here. I just want to tell you about some of the things that I think about when I'm sitting in this job. Sir, I've been sitting in this courtroom for a year and a half. I've yet to have anyone come in front of me with anywhere near your assets or your ability to pay. Many times the fathers that come in front of me do not own a motor vehicle. They certainly don't own a house. They own no other toys. Most of them are just barely getting by. That is the common thread in this courtroom, is the economy is very crushing and oppressive to a large segment of our population here today in this country, and it's hard on poor people. You've got this trike which is basically a powered hang glider, a nice-looking little airplane. You've got a motorcycle that's a dated Suzuki, but it's a motorcycle. You've got a Jaguar. It's not brand new but it's a Jaguar. You've got a credit card with 219,000 Skymiles on it. I don't know what that's worth. I'm not going to factor much into that, but I'm just going to say a lot of people come in front of me don't even have a credit card because they can't get a credit card because they don't have credit. You've got 6.17763 acres in the Philippines, oceanfront. You are geometrically, astronomically, better poised to pay child support than anyone who's ever come before me in the last year and a half. That doesn't 38. See Ludden, supra note 14. 39. All participant and location names are pseudonyms. [ V o l . 9 : 9 5 3 necessarily make you a target, but what it tells me is that you have the capability and the ability. 40 For needy families, however, the child support system just does not work effectively. The painful reality is that most impoverished custodial parents need financial support the most, yet they are the least likely to receive it. This means that the child support collection rate is low in cases involving indigent families. The U.S. Census reports that in 2015, 26.7% of the custodial parents who were supposed to get child support lived below the poverty threshold. 41 Of these parents, 39.2% received their full child support payment from the noncustodial parent, 28.1% received partial payments, and 32.6% received no payments at all. 42 Given that the income of these families falls below the poverty line, it is not surprising that child support payments represent a significant portion of their overall family income. 43 For example, for the poor custodial parents who received full payments, the child support was 58% of their overall family income. 44 Because poor women tend to partner with equally poor men, 45 it is not surprising that there are low rates of child support collections. Indeed, 60% of poor custodial parents do not even have a child support order in place. 46 Two primary reasons were reported when parents were asked why they forego seeking a formal child support order: 39% state the noncustodial parent does not have the money to pay an order and 38% state that the noncustodial parent provides support informally to the extent that they are able. 47 Numerous studies confirm that most fathers who do not pay child support are "unable nonpayers" because they are poor and have great difficulty finding and 44. GRALL, supra note 37, at 13. retaining jobs that would enable them to be self-supporting and pay child support. 48 I cataloged these in a recent publication: About twenty-six percent of noncustodial fathers (about 2.8 million) are poor, and the vast majority of this group (approximately eighty-eight percent) does not pay any child support. These fathers earn an average of $5627 annually. One study found that only one-quarter of noncustodial fathers with incomes less than one-hundred-thirty percent of the poverty line worked full-time year round, and their average income was only $6989 (just above the $6800 poverty level for a single adult).
Another study found that sixty percent of poor fathers who do not pay child support are racial and ethnic minorities, and twenty-nine percent were institutionalized (mostly in prison) at the time of interview. Only forty-three percent of men not in prison were working, and those employed in 1996 worked an average of just twenty-nine weeks and earned $5627 that year. Their barriers to employment were also considerable: forty-three percent were high-school dropouts, thirty-nine percent had health problems, and thirty-two percent had not worked in three years. 49 The amount of child support that courts order many no-and low-income fathers to pay often bears no relationship to their actual incomes. 50 The mismatch between court-ordered support amounts and low-income fathers' financial means results from several systemic institutional practices. These practices-piled one on top of the other-contribute to the construction and exacerbation of the child support debt problem.
One such practice is that a significant number of child support awards are established as default orders in court proceedings when noncustodial parents do not appear for the hearing. 51 DEBT [ V o l . 9 : 9 5 3 calculated on an income level that is imputed-often on the presumption that the parent should and could obtain a stable, full-time, minimum-wage job rather than on the noncustodial parent's actual earnings. 52 Third, at the time an initial child support order is established, it is not uncommon for the noncustodial parent to already be deemed in debt for retroactive support dating back several years or to repay the state for additional costs (such as birth expenses) that were previously incurred by the state. 53 Fourth, noncustodial parents often have child support orders in place that exceed their current ability to pay because the order was not reduced following a reduction in their earnings due to job loss or other similar circumstances. 54 Finally, for noncustodial parents with multiple child support orders, their overall obligation can be staggering and economically unrealistic, especially in light of federal guidelines that permit total monthly child support obligations to be as high as 65% of an obligor's pretax earnings. 55 Due to these systemic practices and already disadvantaged socioeconomic status, it is not surprising that low-income noncustodial fathers have a low rate of payment and develop significant arrears. No-and low-income parents are responsible for the greatest portion of unpaid child support, according to a 2008 OCSE study of arrears in nine large states. The OCSE found that a scant number of child support obligors (11%) owed the majority of the arrearages: more than $30,000 each. 56 The OSCE also found that 70% of the arrears were owed by obligors who either had no reported income or who earned between $1 and $10,000. 57 By contrast, obligors with more than $40,000 in annual income were responsible for only 4% of the debt. 58 The problem has worsened over time. less than $10,000 annually owed 70% of all arrears. 59 Additionally, 29% of child support debtors earned between $1 and $10,000, and 34% had no reported earnings. 60 The problem is nationwide; child support caseloads in every state include impoverished noncustodial parents who have accumulated significant child support debt. 61 The injustice and irrationality of child support enforcement are brought into sharp relief in proceedings brought by the state against these "deadbroke" noncustodial fathers, many of whom, as noted, have unrealistically high orders. It is these fathers who are summoned to court for their failure to pay support, not the fathers of higher socioeconomic status. Conventional enforcement tools, such as wage garnishment, liens, and asset seizure, work very efficiently with noncustodial parents who have regular earnings or assets. These methods, however, are practically useless for collecting child support from fathers without stable, consistent employment and financial assets. When payments are made by these noor low-income fathers, they are typically partial payments on a sporadic basis.
Unable to reliably collect support using these traditional administrative methods, the state commences court enforcement proceedings, which are often cyclical in that obligors experience multiple enforcement hearings for the same unpaid child support debt. Meanwhile, their child support debt continues to accumulate, sometimes expanding into the tens of thousands of dollars. When the debt remains unpaid, the state resorts to civil incarceration or the threat of it. 62 Federal law requires that civil contempt only be used when the noncustodial parent can pay but is willfully avoiding that obligation. 63 The goal of the civil contempt process is to coerce the defendant into making the payment. However, in the majority of IV-D contempt cases, the noncustodial parents' circumstances involve unemployment and below poverty wages. 62. Incarceration (and the threat of incarceration) through a civil contempt proceeding is commonly used as a remedy to enforce child support orders against indigent noncustodial parents. Contempt is widely understood as conduct that intentionally disobeys a court order. A finding of civil contempt for nonpayment of child support requires that an obligor was under an order of support and was able to comply with the order, but failed to do so. Civil contempt is a remedial sanction that is intended to compel compliance with a court order. The underlying reasoning is that an individual who can comply with a court order will do so when facing imprisonment for their willful failure to do so. If the obligor is unable to pay their child support order, and thus did not willfully violate the order, civil contempt is not an appropriate response.
63. See Turner v. Rogers, 564 U.S. 431 (2011). [ V o l . 9 : 9 5 3 Academics, advocates, and policymakers who have studied the child support system have been critical of the practice of doggedly pursuing and locking up parents because of their poverty. 64 The practice of jailing poor fathers for their child support debt has also garnered national press coverage in a series of critical articles. 65 Incarcerating these fathers for child support nonpayment has been compared to debtors' prisons. 66 The practice is widely viewed as unfair and morally wrong, because the most economically vulnerable parents in the child support system are trapped in an endless cycle where the threat of jail hangs over them like the sword of Damocles. 67 Impoverished noncustodial parents have little or no ability to reliably and consistently pay their inflated child support order. Because of that, they will inevitably accumulate child support arrears. Their failure to pay and mounting arrears leads to a contempt of court ruling for "willful" nonpayment of their child support order and possibly incarceration. 68 eventually released, the child support debt does not go away but continues to mount, leaving fathers with a constant fear of incarceration because they face a seemingly endless cycle of civil contempt proceedings. 69 One tragic incident that drew national attention to this phenomenon and the fear it instills in poor noncustodial fathers was the fatal shooting of Walter Scott by police in 2015 in South Carolina. 70 Scott was a Black father of four with over $18,000 in child support debt that he struggled to pay. 71 Following a traffic stop, he ran from the police and was shot in the back as he fled. 72 On three previous occasions, Scott was jailed for falling behind on his child support payments. 73 His family members were convinced it was fear of another child support jailing that led Scott to run from the police. 74 Scott was not alone in his fear; studies confirm that many noncustodial fathers who lack the means to pay child support fear incarceration and other penalties. 75 The OCSE during the Obama administration acknowledged that there are problems with how the child support system operates in cases involving fathers who lacked the means to pay. 76 Turetsky, then commissioner of OCSE, pointed out in an interview: "They don't earn enough, and they're accruing mountains of debt in back child support." 77 She was critical of states' practice of imputing earnings, identifying it as a significant contributing factor. "One problem, she [said], is that when there's no evidence of income, many jurisdictions 'impute' it, often basing payments on a full-time minimum wage job." 78 Turetsky referred to this approach as "magical thinking" and further stated: "You could call it the income we think you should have. But the bottom line is that it is income that does not exist." 79 Under the leadership of Turetsky, there were numerous OCSE efforts to influence state child support practices that negatively impacted very poor noncustodial parents, particularly routinely imputing income, ability to pay determinations, and civilly incarcerating child support debtors. In short, the OCSE INCARCERATION (2018) President Obama's term in office concluded. 87 The new rule addressed ability to pay, 88 imputation of income, 89 and civil contempt 90 (including criteria to consider when evaluating ability to pay 91 and setting realistic orders 92 ). The new rules have not yet been fully implemented at the state level, and that process will be ongoing for several years. 93 The new rules primarily set forth preferred standards and criteria to guide state decision making, not firm directives. Thus, states retain nearly all of their existing discretion to decide how to handle cases involving unemployed and underemployed noncustodial parents who are behind in their child support payments. There is considerable doubt that the new rules go far enough to solve the problem of impoverished noncustodial fathers being threatened, punished, and incarcerated by the state on the ground that they are able to pay support but willfully refuse to do so. 94 The federal government acknowledged these harsh and troubling practices and, following several years of unsuccessful efforts at reform, enacted regulations aimed at ameliorating the problem.
II. MECHANISMS OF CHILD SUPPORT DEBT INFLATION
In this Section, my analysis examines how the treatment of incarcerated noncustodial parents who owe support and the states' routine assessment of interest on past-due support artificially inflates the debt owed. Of the child support measures adopted over time, these two particular institutional policies and practices have contributed to the rise of child support arrears. Neither of the parents appeared at the February 2016 hearing. And, in light of the fact that they were still both very poor, it is not surprising that they were again unrepresented. Henderson was receiving government assistance, including TANF, food stamps, child care assistance, and Medicaid. Davis was employed at a sausagemaking company, and his monthly gross income was $1,327. The commissioner proceeded in their absence to enter a child support order. In calculating the order amount, the commissioner first determined that Davis's adjusted gross income was $952 because he was a serial payor 95 with two older adjudicated children and had a monthly child support order of $375. Further, because his adjusted gross income fell below the federal poverty guideline for a household of one, the commissioner deviated from the guideline calculation and set support at $87 per month/$20 per week to be collected through income withholding.
I observed the next hearing in the case, which took place in March 2017, roughly one year later. In the intervening period, Davis became reincarcerated as a result of a parole violation. The case was back before the court on a motion to modify support.
The Motion Hearing
Present for the hearing were Davis (via phone), Family Court Commissioner Frances Colwell, State's Attorney Martha Jensen, and two women seated at the clerk's desk. When I arrived in the hearing room, Jensen was looking at her computer screen and Colwell was reviewing a case file. One of the clerks appeared to be in the process of training the other. Shortly after they welcomed me, one of the clerks called the Henderson v. Davis case, which was the first case listed on the afternoon calendar. Colwell then placed a phone call to the prison to get the hearing started.
The That's what the state is saying. Um, they would bring you in to see what was going on. To help you try to find a job first, and that kind of thing. I mean that logic is you owe $25,000 anyways, so by that point there could be one whether I stop this or not.
[pause] I'm just trying to decide if it's prudent for me to believe that there's a substantial change in circumstances because you're incarcerated because you can't work but the reasons you're incarcerated are wholly your own.
FD: When I was just out, I was paying child support. I was working and I have actually managed to hold onto my job. They are interested in rehiring me upon my release.
[pause] So, I will be immediately getting back to paying my obligations. But, in this situation, which I understand that it is my fault for why I'm in here, this situation prevents me from paying anything toward child support.
CC 
B. Legal Treatment of Child Support Obligations During Incarceration
The Henderson v. Davis case illustrates an unsuccessful attempt by an incarcerated father to obtain a modification of his child support order while serving time in prison. Motions to modify support, whether or not the parent is imprisoned, must demonstrate a material and substantial change in circumstances. Reduced earnings due to job loss usually meets this standard, as long as the job loss was not voluntary. Likewise, if someone purposely terminates employment or becomes underemployed in order to evade paying support, a court will not find that the parent satisfies the substantial change in circumstances standard.
States differ on whether incarceration meets the requisite "substantial change in circumstances" standard justifying a modification. 96 Currently, a small number of states prohibit it on grounds of incarceration. 97 The rationale underlying this approach is that incarceration should be treated as voluntary unemployment because the payor made a deliberate choice to engage in criminal conduct and, as a consequence, their subsequent inability to pay support while in prison results from their voluntary behavior. As such, modification of child support during incarceration has not been allowed in those states. However, after the new federal rules take effect in these states, they will no longer be permitted to categorically reject incarceration as a basis for a motion to modify child support. 98 They will join the other thirty-six states and District of Columbia, which treat incarceration as involuntary unemployment 99 and where incarcerated parents can file a motion seeking a modification of their child support order. 100 In these states, incarceration is a possible ground for modifying a support order and is one of many factors considered by the court. As demonstrated in the Henderson v. Davis case, judges have a tremendous amount of discretion concerning whether or not to grant an incarcerated parent's request to modify an order. 101 And judges do not take a uniform approach in such cases. 102 Even Davis, who had two child support cases in the same jurisdiction, experienced disparate outcomes. During an earlier prison term, his order was suspended, but in the hearing described above, the judge denied his request. Notwithstanding the fact that incarcerated parents experience a precipitous drop in their income, many judges (as Colwell does) reject motions to suspend child support on the grounds that the noncustodial parent should not benefit at the expense of the economic needs of the custodial parent and child. 103 The outcome in Henderson v. Davis would still be possible under the new federal rules. Judges will continue to play an important role in deciding whether incarceration is sufficient grounds to justify revision of a child support order. Likewise, the new rules do not prohibit judges from reaching judgments that emphasize blame for criminal behavior and disregard the undisputed fact that lowincome incarcerated parents lack the financial wherewithal to pay their child support obligations while serving time. Such outcomes have tremendous financial consequences for the families affected because arrears will accumulate during the prison term. Because the Bradley Amendment prohibits retroactive modification of child support arrearages, it is nearly impossible for these parents to be relieved of the debt after it accumulates. 104 
C. Parents in Prison: What Does the Data Tell Us?
As noted throughout this Article, there are high levels of incarceration in the United States, especially among the most socioeconomically disadvantaged, and 102. Id. 103. See Cammett, supra note 96, at 327-28. 104. Congress enacted the Bradley Amendment in 1986 to limit judicial discretion to reduce child support arrearages on findings of "good cause." Under the legislation, with limited exceptions, it is impossible for a child support debtor to obtain a reduction in his/her existing arrears. Id. at 325. most state and federal inmates are parents. 105 Data from the Department of Justice reports that at midyear in 2007 more than half of the male prisoners (51% of state inmates and 63% of federal inmates) were parents of minor children. 106 Race disparities in this area are significant. More than 40% of the fathers in prison were Black, and of the approximately 1.5 million children with a father in prison, almost half (46%) were the children of Black fathers. 107 Overall, the growth of the number of parents in prison has been tremendous. Between 1991 and 2007, the number of incarcerated parents of minors increased by 79%. 108 Many incarcerated parents are engaged with the IV-D child support system and have child support orders in place. 109 The National Conference of State Legislatures (NCSL), referencing a 2003 study, reported that about one-quarter of inmates in prisons had a child support case. 110 Extrapolating that finding out to the present and taking into account current prison populations, NCSL estimates that 400,000 inmates have a child support case. 111 Examining fathers in prison in five states, a recent federal study revealed that onethird of men reported that they already had a child support order in place before their incarceration. 113 This finding, which relies on self-reporting by incarcerated fathers, appears to be an undercount, however. The study further determined, based [ V o l . 9 : 9 5 3 on its review of administrative data, that twice as many incarcerated fathers-fully 60%-had child support orders in place. 114 As noted above, incarcerated parents with child support involvement have court-ordered obligations that far exceed their ability to pay, and this is because both their wages are low before entering prison and their earnings are paltry while in prison. Additionally, the prison population is much younger and less educated than the general population. 115 Prior to their prison term, most had no income or earned low wages. 116 One study looking at current and formerly incarcerated parents in the Illinois IV-D caseload determined that "forty-one percent of those incarcerated parents had an average income of $10,136 per year prior to incarceration [and the] remaining 59 percent had no income prior to incarceration." 117 Also, as noted above, not only do parents entering jail have low earning capacity but they also have current orders that are high relative to their income 118 and are already behind in their child support payments, with studies showing arrears on average exceeding $10,000. 119
D. Incarcerated Parents' Arrears Growth While Doing Time
Noncustodial parents typically leave prison owing much more child support debt than they did upon entering. Prison wages are far below the federal minimum wage and currently average 86 cents per hour (ranging from no pay in a handful of states to $2 an hour in Minnesota), making compliance with existing child support orders practically impossible. 120 Indeed, data shows that most incarcerated parents with current child support orders do not pay or pay a very minimal amount, during As discussed earlier, most incarcerated parents' child support orders are not modified, which means that the order amount no longer reflects their actual ability to pay. Their preexisting orders often remain in effect either because they do not have the wherewithal to successfully bring a motion to modify support at the time they enter prison. 123 Additionally, even if they file such a motion, as happened with Davis, a court may reject their request on the ground that their incarceration is a type of voluntary unemployment and they should not benefit from a reduction. In either instance, their child support order remains in place and their debt piles up month after month. 124 Parents with a child support order can expect that debt to double during their prison term, from approximately $10,000 to nearly $20,000 on average. 125 Another study estimates the amount of arrears owed by prisoners to be three times that of the non-prison population. 126 The data from one study, which drew from interviews with almost three dozen incarcerated fathers in 10 states, showed a wide range of child support debt upon release from prison: between $10,000 and $110,000. 127 It can be even harder for these fathers to pay child support after leaving prison than it was prior to serving their sentence. They remain as poor and poorly educated as when they entered prison, but now they are also burdened by increased child 121. OFFICE OF CHILD SUPPORT ENF'T, supra note 118, at 4. 122. Id. 123. To obtain a modification of their child support order, an inmate needs to file a motion seeking such relief from the court. This process is challenging for many pro se plaintiffs and is made even more difficult when a noncustodial parent is imprisoned. First, the inmates must be aware that they can avail themselves of the modification process, but many lack this knowledge. Sociologist Lynn Haney reported that none of the fifty incarcerated fathers she interviewed in Florida as part of her study were aware that modifying their child support was even an option. See Lynne Haney, Incarcerated Fatherhood: The Entanglements of Child Support Debt and Mass Imprisonment, 124 AM. J. SOC. 22 (2018) . Other inmates do not seek a modification through the court process because they assume that, at when they enter prison, the child support system will suspend their order automatically. See Cammett, supra note 96, at 328. From their point of view, it should be obvious that they cannot pay child support while serving time. Id. The inmates who are aware of the need to file the motion to suspend or lower child support face another set of challenges, such as researching the applicable legal rules and court process, getting their paperwork completed properly and submitted to the right court, and coordinating with the prison staff to arrange for their participation in a court hearing by phone or video. Id.; Pearson, supra note 101.
124. Data from the National Corrections Reporting Program show that state prisoners serve an average sentence of twenty-nine months before their first release, with a median of sixteen months. The data also show a significant race disparity, with Black prisoners serving an average sentence of thirty-two months compared with White prisoners serving twenty-six months. GLAZE & MARUSCHAK, supra note 106. The most recent data available is from 2009. Longitudinal data show that state prisoners' average sentence before first release has increased significantly over the past fifteen years. In 1994, the average sentence served was twenty-two months while the median was thirteen. Incarcerated parents typically pay about 5% of their child support obligation while they are serving time.
125 support arrears and the additional employment obstacles that stem from their imprisonment. 128 Finding work in the formal economy can be challenging and, even if they find a job, they tend to receive below-poverty wages. 129 Their low wages, unsurprisingly, negatively impact their families' financial situation. Men who have served time provide their families with about $1,300 less annually as compared to men who have never been incarcerated. 130 Even more troubling is that their child support payments were often held by the state as payback for government benefits received by the custodial mother and/or children during their prison term. 131 Thus, poor children and mothers who did not receive child support while the father was incarcerated were further deprived by the state of his payments even after his release.
E. States' Assessment of Interest on Child Support Debt
States' practice of levying interest on unpaid child support has contributed significantly to arrears growth in the United States. The 2003 California Collectibility Study found that California's child support arrears had "grown dramatically" over the prior ten-year period, from $2.5 billion in 1992 to $17 billion in 2001. 132 It also concluded that California's rate of arrears accrual exceeded that of the rest of the nation. 133 At that time, the state's share of the national child support debt was 20% while its caseload comprised only 10% of the entire caseload in the United States. 134 A primary factor contributing to such large arrears, according to the study, was the fact that California was assessing interest on late payments at 10% per year. 135 Indeed, fully 27% ($3.9 billion) of California's child support debt in 2000 was unpaid interest. 136 Comparing data from both California and New York, the study revealed that California's 1992 decision to levy interest on child support debt played an outsized role in the astronomical growth of its arrears. California and New York had comparable levels of arrears in 1992: $2.5 billion and $1.9 billion, respectively. 137 Unlike California, New York did not then charge interest on past due support. 138 California's 10% interest rate for late child support payments was set at an unjustifiably high level. As pointed out by the Collectibility Study's authors, a 10% assessment far exceeded market interest rates, the rate charged by the Internal Revenue Service (IRS), and the interest rate set forth in the California Constitution for money judgments. 141 Rather than penalize parents who were behind on their support with an arbitrarily high interest rate that burdened them with even more debt, the Collectibility Study urged California to adopt an approach that resembled how the IRS treats taxpayers who underpay. 142 Had California followed this recommendation, its interest rate would have been lowered to 4%, and the charges imposed on noncustodial parents for their late payments would have reflected the actual time value of money. Instead, California disregarded the study's recommendation and retained its arbitrarily high interest rate. 143 Even today, fifteen years after the Collectibility Study, California's interest rate remains at 10%. 144 California's experience is not unique-other states similarly can attribute their exorbitant rise in child support arrears to, at least in part, their decision to impose higher than justified interest rates on past due support. A 2007 Urban Institute study commissioned by the OCSE examined child support arrears in nine large states and nationwide. 145 The nine states covered by the study-Arizona, Florida, Illinois, Michigan, New Jersey, New York, Ohio, Pennsylvania, and Texastogether accounted for 39% of arrears in the United States in 2006. 146 The researchers concluded that "assessing interest on a routine basis has been the single most important factor contributing to arrears growth during the past fifteen years." 147 Examining nationwide data, the study found that states that routinely charged interest had a tenfold increase in arrears from 1987 to 2006 and grew twice as fast as child support debt in other states. 148 Of the nine states in the study, only two-Arizona (10% rate) and Texas (12% rate until 2003 and 6% afterward)- Despite this accumulated evidence confirming the negative impact of assessing interest on child support debt, thirty-five states continue to charge interest. 150 Though a handful have set their rates at more reasonable levels, as Figure  1 above shows, most continue to charge interest in the range of 4% to 12%, 151 rates that are unwarranted in today's market and impose a crushing financial burden on the poor noncustodial parents. As Figure 2 above reveals, arrears accumulate very rapidly-even on a $1,000 debt-when a high interest rate is levied. With a 12% interest rate, a $1,000 child support debt balloons to $1,860 in only five years, an increase of over 80%. This vastly exceeds the $1,221 of debt that would accrue with a 4% interest rate.
Consider again the more than $25,000 in child support debt owed by Franklin Davis. Standing alone, that figure sounds enormously large and allows one to readily form assumptions about him and the nature of the debt itself. One likely views Davis as a long-time deliberate shirker of his financial responsibilities to his children. Would the perception of him differ if he owed $5,000 or $10,000 instead? One also probably unquestioningly accepts the $25,000 debt figure as valid, as an accurate accounting of what he "owes" in child support. If Davis, a man who worked a low-wage job in a sausage factory, had $100,000 or even $500,000 in child One must challenge states' practice of charging unjustifiable interest rates in circumstances such as these, particularly when child support officials are well aware that the parents who fall behind in their payments live far below the poverty line. Child support debt inflation of this magnitude is avoidable, unwarranted, and harmful to families. That it results from state action is deeply troubling, especially because part of the child support owed is payback to the state for welfare expenditures provided to the custodial mother and children. 153 One must ask: "What justifies states imposing rates of interest on disadvantaged families that dwarfs those at which the government itself borrows money?"
CONCLUSION
The problem of child support debt has persisted for decades. Numerous government-commissioned studies have been conducted to understand the characteristics of the noncustodial parents who owe support, the dynamics of how much is owed, by whom, and under what circumstances the debt is accrued, the factors that contribute to the accrual of large amounts of debt, how much of the existing debt is actually collectible, and what steps can be taken to reduce existing debts and prevent arrears buildup. 154 There is now a massive amount of information 152. See Haney, supra note 123, at 23-24 (study findings identified a father in California who owed over $500,000 in past-due child support).
153. Child support debt in the United States has two components. A portion of the national debt is owed to the state for the purpose of reimbursing the state for financial assistance provided to the custodial parent (in the form of cash welfare benefits, childcare assistance, medical assistance, and other forms of aid). The other portion of the national debt is owed by noncustodial parents to the custodial parents themselves. available to states-including findings and recommendations at both the state and national levels. What one understands from reviewing the studies is that the findings are relatively consistent-the amount of debt is "alarming," 155 it is largely uncollectible, and there exist a panoply of suggested reforms to address the problem. Unfortunately, despite decades of studies and state-and local-level demonstration projects testing out various reform ideas, the debt has not only persisted but has soared.
Child support debt continues to climb even though states have a remarkable amount of influence on how or whether it is generated. State policymakers and child support agency personnel construct and inflate debt through their policy choices and on-the-ground practices. South Dakota provides a revealing example of how quickly debt can escalate through state action or inaction. South Dakota saw the highest rate of growth in unpaid child support as compared with other states between 2012 and 2016, with the amount of unpaid child support growing by more than $43 million, to more than $191 million. 156 The increase did not come about because fewer parents were paying support. 157 Rather, the arrears accumulation was due in part to the fact that South Dakota has been slower than other states to modify Davis's financial picture remained bleak at his release from prison, even if, as he expected, he resumed his low-wage job at the sausage plant. Figure 3 projects debt accumulation with a 12% interest rate over five years with four different simulations, all of which demonstrate that his debt will never be paid off. 161 One simulation assumes that Davis makes no payments over the course of five years. The debt skyrockets in this scenario, nearly tripling to more than $76,000 in only five years. The second simulation imagines that Davis pays current support in full each month, but makes no additional payments on the arrears. The debt would still quickly escalate to more than $45,000 within five years, or nearly doubling. The third simulation assumes that Davis pays his current support order in full each month and pays an additional $100 per month toward the arrears. It is common for parents to have total monthly child support obligations that encompass two payments-one for current support and a smaller payment, anywhere from $10/ month to $100/month or more, that is a repayment toward arrears. Even in this scenario, which would leave him with only $601 per month to live on 161. The four simulations include (1) no child support payments paid for five years; (2) payments on current support due, but no payments on the existing arrears; (3) payments on the existing support and a $100 per month repayment on the arrears; and (4) the statutory maximum payment of 55% of Franklin Davis's net earnings, which would amount to a monthly payment of $639, including $177/month payment on the arrears. insurmountable child support burdens that they will never pay off, given their low and precarious wages and that they are prohibited from modifying retroactively. The new federal rules, which encourage states to adopt more realistic practices that take account of what parents can actually pay and to prevent debt accumulation, do not address the child support debt that already exists. This group of parents will continue to be viewed as deadbeats and remain under indefinite court supervision-through repeated Order to Show Cause hearings-and face evermore punitive enforcement measures designed to coerce them into complying with their support orders by making payments on a debt that will never go away. For these parents, the persistence of the debt becomes a prison with lasting effects on the debtor and their families. 165 The problem of child support debt extends beyond the excessive and unwarranted burden it places on poor noncustodial parents. The unfairness extends to low-income mothers and children too because, as shown above, far too many of them are not receiving the financial support the state tells them they are owed by fathers. For these families, any expectations they have that the poor fathers in their lives will pay them what's "owed" will be met with disappointment. Broader society's expectations about what poor fathers can and should pay to support their children are similarly influenced by inflated child support numbers. The illusion created by the child support debt bubble-and the policies and practices that produce it-is that child support enforcement will somehow magically solve the problem of poverty for single mother families and take the burden and responsibility of doing so off the state. Inflated arrears fuel narratives about "parental responsibility" and obscure the fact that our social welfare system does not sufficiently meet the needs of poor families. Put another way, societal obligations to alleviate child poverty can be avoided so long as the state generates stories about dads who owe thousands of dollars of support.
